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QUESTIONS FRESENTED 


Whether the Appellant's Motion for a Judgnent of Acquittal 

at the conclusion of the prosecutions case should have been 
granted. 

Whether the rights of the accused were prejudiced by the 

failure of the Government to establish by available witnesses 

the denominatiors of the bills removed from the store. 

Whether the Court erred in having the witness, Joey. Abney, brought 


into the Courtroom and personally identified by the witnesses 


and also articles of his clothing and his gun exhibited before 


the jury during the entire course of the trial. 
Whether the Court improperly influenced the jury by asking leading 


questions of the witness, Detective Richardson. 


(This case has not previously been before this Court. ) 
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UNITED STATES COURT OF APPEALS 
FO. THE DISTRICT OF COLUMBIA CIRCUIT 


a 


JOHN C. GIBSON, JR., 
Appellant 


Vv. No. 


UNITED STATES OF AMERICA, 
Appellee. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal from a criminal conviction, after jury trial, 
in the United States District Court for the District of Columbia. 
Leave to appeal in forme pauperis has been granted. This Court 


has jurisdiction under 28 U.S. C. 1291. 


STATEMENT OF THE CASE 

On the morning of January 4th, 1969 the defendant was in the 
vicinity of Connecticut Avenue and K Streets, N. W. at a time when 6 
robbery occurred at a jewelry store in that area at 1007 Connecticut 
Avenue, N. W. Four witnesses were present in the store at the time 
of the robbery. The testimony was that three armed men committed the 
robbery taking approximately $250.00 or $260.00 from the cash register 
and a dismond ring. (Tr. 24-26). None of the eye witnesses to the 
incident inside the store could identify the defendant in the police 


line-up, although they positively identified one of his alleged 
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accomplices, Jeey. Abney, who was brought into Court during the 


trial. (fr. 27, 28, 35, 36, 38, 57, O). 

The evidence implicating the defendant consisted of: 

1. The testimony of Thomas A. Bowles, Jr., a Captain in 
the Metropolitan Police Department, who testified that upon his 
arrival at the jewelry store in response to a radio call, he ob- 
served two men running from the front door, although he was une 
certain as to which store it was. (fr. 41, 42, 48). He gave chase 
after them east en K Street as they zig-zagged among the considerable 
number of pedestrians on the walkway. Someone warned him of a third 
man with a gun to his rear, he stopped and placed him under oO 
while the other two men continued their flight to the corner of 17th 
and K Streets. While holding his prisoner at bay and atsarmizig hin, 
Captain Bowles testified that from a distance of spproximately Fifty 
feet, he was able to identify the defendant as the man who fell to 
the ground and pointed a pistol at him and the other man vihom he 
described as having a beard. He also identified a coat introduced 
into evidence by the prosecution as the one worn by the defendant. 
(Tr. 50, 51, 52). | 


2. Officer Stanley L. Seabright of the Metropolitan Police 


Department testified thet he saw three men in front of the store. He 
gave chase after the defendant, but paid no attention to the other 

two suspects. (Tr. 75). The man he wes chasing slipped and fell at 
17th and K and then ran up 17th Street and through an alley. ‘He aid 
not observe that he had a gun at any time. Officer Seabri ght testified 


that when he got to the alley, he observed the defendant throwing some- 
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thing behind an automobile and juming underneath another automobile 
in front of the one behind which he had thrown the object. (Tr. 67, 68). 
The objects recovered behind the automobile were a coat which witnesses 
identified as being similar to one worn by one of the men engaged in 
the robbery and a gun which was found near the coat. He placed the 
defendant under arrest and testified thet he found approximately $127.00 
on his person which was recovered from the defendant's right sock. (fr. 27) 
At a preliminary hearing in the United States District Court the same 
witness had testified the money was recovered from the defendant's 
pants pocket. (Tr. 74). He did not see the defendant carrying a 
revolver. (fr. 75). 

3. Officer Gentry who assisted Officer Seabright in the arrest 
of the defendant testified that he found a revolver and a coat under’ 
the eutomobile. He made no effort to preserve the fingerprints on the 
revolver. (Tr. 82). 

4. Officer Charles J. Lintner testified that he removed from 
the defendant's person several personal articles including a man's ring 
from his right trouser pocket and some money from the sock of his 
right foot. This search took place at #3 precinct. 

5. Detective Lewis Bernard Richardson testified for the 
Government that he was investigating the case and was called to No. 3 
precinct to observe the search of the defendant. He testified that he 
only recalled seeing the ring taken from the defendant. He did not 
observe the money or anything else taken from the defendant, or what 


the defendant was wearing. (Tr. 24, 25, 26). He further testified 


that he turned the ring over to the Property Clerk for safe keeping, 
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but could not recall anything else. 


Defendant was convicted of count 2 of the indictment, Robbery 


of the Money and count 5 of the indictment, Robbery of the Ring. He 


was acquitted of the remaining counts of the indictment. 


-5- 
STATEMENT OF POINTS 


There was insufficient identification of the defendant to 


warrant submission of the case to the jury. 


The Government failed to produce proper and available 

evidence to link the money found on the defendant with the 
money removed from the cash register. 

The presence of John Abney in the Court and the introduction 
of his gun and other articles into evidence clouded the issue 
involved and was prejudicial to the defendant's right to a 
fair and impartial trial. 

The Court improperly interjected itself into the case by 
asking leading questions of the Detective Richardson and there- 
by eliciting responses favorable to the prosecution's case and 


prejudicial to that of the defendant. 
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“SUMMARY OF ARGUMENT 


The defendant's motion for acquittal at the end of the pro- : 
secution's case should have been granted. Government witnespes 
who were inside the store at the time of the robbery and ob- 
served the three robbers were unable to identify the defendant 
in spite of the fact that the robbers wore no disguise and the 
other suspect arrested was promptly identified by these same 
witnesses. 


The defendant's case was prejudiced by the submission into 


evidence of money alleged to have been found on the defendant, 


said money being in no way identifiable with the money involved 


in the robbery. 

The defendant's case was prejudiced by the presence of Joey Abney 

in the Court for identification by the witnesses as one of the 
robbers. Defendant's case was further prejudiced by the exhibition 

to the jury throughout the course of the trial of articles of 

Joey Abney and the gun carried by him at the time of the robbery. 

All of this was unnecessary to the Government's case and served 

to confuse and prejudice the minds of the jurors against the defendant. 
Defendant's case was prejudiced by leading questions of the Court 


to a Government witness which tended to nullify previous adverse 


testimony given by that witness to the Government's case. 
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ARGUMENT 
THE DEFENDANT'S MOTION FOR ACQUITTAL SHOULD HAVE BEEN 
GRANTED AT TA® CONCLUSION OF THE FROSECUIION'S CASE. 
(Appellant requests the Court to read the following pages 
of the reporter's transcript: Volume I. Pages 22 through 29; 
Pages 31 through 36; Pages 39 through 47; Pages 54 through 
58; Pages 59 through 69; Page 93) 
Four persons who were present in the store at the time of 
the robbery: James M. Zazanis, Brigitte B. Wolter, Erich Wolter, 
Rosemarie Perry. All observed the robbers, but could not identify 
the defendant in a police line-up. (Tr. 30, 38, 57, 64). 
All of the witnesses testified that three men were involved 
in the robbery; positive identification of one of the men, Joey Abney, 
was made. (Tr. 28, 29, 36). The only identification made by these 
witnesses of the other men involved in the robbery was that one of them 
wore a brown, leather coat which was similar to the one recovered by 
Officer Gentry behind an automobile in an alley near the scene of the 
robbery. (Tr. 28, 33, 55, 61). It is significant that none of the 
witnesses in the store identified either of the three men as having 
whiskers or a beard; yet they were positive that one of the men wore a 
brown, leather coat similar to the one introduced into evidence by the 
Government. The only identification of the defendant was by Captain 
Thomas A. Bowles, Jr. who testified that he did not see the robbers in 
the store, but saw two men running south on Connecticut Avenue in the 
vicinity of the store, zig-zagging among the pedestrians as he gave 


pursuit. (Tr. 42). His attention was called to a third armed man 


running south on Connecticut Avenue to his rear. He stopped and turned 
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to confront this man, ordering him to drop his gun. He then put 
him up against a store window and frisked him. He claims to have 
observed the two men he was chasing at the corner of 17th end K and 
identified the defendant as being one of the men. The other man was 
described by Captain Bowles as having a beard, yet none of the eye 
witnesses in the store described any of the robbers as having a beard. 
(fr. 42, 43, 44). He described the entire chase as having taken 
about 45 seconds and was able to identify the defendent from approximately 
5O feet during that time. The appellant contends that the testimony 
of the four eye witnesses who were confronted with the robbers within 
the store and had ample opportunity to observe them and, in fact, were 
able to positively identify Joey Abney, should have compelled the Court 
to disregard the identification testimony of Captain Bowles which was 
made in a period of extreme excitement and confusion with the suspects 
dodging in and about pedestrians and the police officer being confronted 
with a suspect to his rear with a gun whom he arrested and disarmed. The 
identification of the defendant by Captain Bowles while holding @ suspect 


against the wall, under arrest, searching him is so highly implausible 


that it should be unworthy of consideration of the jury, especially in 


light of the fact that the other Government witnesses had much better 
opportunity of identifying the defendant by sight and could not do so. 
The identification of the defendant by Captain Bowles is in- 
admissible under the doctrine laid down in the case of Stovall v. Denno, 
308, U. S. 293 (1967); United States v. Wade, 368 U. S. 218 (1967) 
Appellant suggests that it is obvious that Captain Bowles identifiea 


the defendant prior to the triel from observing him while in police 
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custody. The record does not show that Captain Bowles identified 
the defendant out of a police line-up and it can be reasonably assumed 
that he was shown the defendant and told thet he was taken into custody 
from an alley in the vicinity of the robbery. The Court in the Wade 
case noted at 389 U. S. at 228-229 as follows: 

"A major factor contributing to the high in- 

cidence of miscarriage of justice from mistaken 

identity has been the degree of suggestion 

inherent in the manner in which the pro- 

secution presents the suspect to witnesses for 

pretrial identification. 

A commentator has observed that ‘the influence 

of improper suggestion upon identifying wit- 

nesses probably accounts for more miscarriages 

of justice than eny other single factor - perhaps 

it is responsible for more Sucn errors than all 

other factors comoined.' Wall, eyewitness Iden- 

tification in Criminal Cases 26". (Emphasis 

Supplied). 

To have Captain Bowles identify the defendent as he must have 

done in this case without a line-up is so suggestive as to nullify 
the defendant's rights to due process of law. It is unreasonable to 
expect that Captain Bowles could positively identify the defendant under 
the circumstances es he described them, when the four eye-witnesses 
within the store could not pick the defendant out of a line-up. Appellant 
submits that the circumstances of this case are as consistant with 


innocence as with guilt and therefore within the province of the Court to 


grant the defendant's motion of acquittel. Cathbest v. U. S., CA Tex. 


278 F.2d. 220. Grovett v. U. S., CA Okle. 260 F.2d. 1610, certiori 


denied 65 S. Ct. 46, 323 U. S. 72. This Court has held in the case of 
Hammond v. U. S-, 127 F- 2d. 752, 75 U- S. App. D. C. 397 that where 


evidence is as consistent with innocence as with guilt the accused is 
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entitled to a directed verdict. 

II. THE DEFENDANT'S RIGHTS TO A FATR TRIAL AND DUE PROCESS OF 
LAW WAS VIOLAT#D WHEN THE GOVERNM&NT WAS ALLOWED TO INTRO- 
DUCE INTO EVIDENCE THS MONEY FOUND ON THS DEFENDANT'S PERSON 
WITHOUT ANY SHOWING AS TO TH® SIMILARITY Or THE MONEY IN| 

AMOUNT, DENOMINATIONS OR OTHERWISE TO THE MONEY STOLEN FROM 
THE STORE. 


(Appellant requests the Court to read the following pages 
of the transcript: 26, 63, 86, 92, Volume I.) 


The Government failed to ask its witnesses to specify the 

type of bills composing the approximately $260.00 alleged to have been 
stolen. Consequently, there was no way for the jury to compare the 
denomination of the bills taken from the defendant with those taken 
from the cash register. It is obvious that a retail store keeper 
would know the denominations of the bills left in the cash register 
over the week-end to have on hand for business on Monday morning. 
This evidence should have been brought out by the prosecution:and it 
was a breach of his duty to the defendant not to have done so. In 
the case of Berger v. U. S , 295, U. S. 78, 88 (1935) the Supreme 
Court said: 

“The United States attorney is the representative 

not of an ordinary part of a controversy, but of 

@ sovereignity whose obligation to govern impartially 

is as compelling es its obligation to govern at all; 

and whose interest, therefore, in a criminal prosecution is 


not that it shall win a case, but that justice shall 
be done*** 


"It is fair to say that the average jury, in a greater 
or lesser degree, has confidence that these ob-: 
ligations, which so plainly rest upon the prosecuting 
attorney, will be faithfully opserved. Consequently, 
improper suggestions, insinuations *** are apt to carry 
much weight against the accused when they should pro- 


perly carry none. 


The Government's evidence pertaining to the money was that $250.00 
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or $260.00 hed been removed from the cash register according to 
witness, James Zazenis (Tr. 26). Government's witness Perry's 
recollection was $236.00 (Tr. 63). Officer Seabright testified that 
$127.00 was recovered from the defendant and money was submitted in 
evidence in a envelope. (Tr. 86-92). The record does not indicate 
thet the jury was actually shown the money; how much wes in change, 
fifty dollar bills, twenty dollar bills, or whatever. Let us suppose 
the money taken from the cash register had been all in one dollar bills 
and the money found on the defendant was comprised chiefly of twenty 
dollar bills, would the money then have been introduced into evidence 
by the Government? With no testimony in the record as to the de- 
nominations of the bills in the cash register, the jury was left to 
speculate on the connection between the money found on the defendant 
and that taken from the store in the robbery. The introduction of the money 
into evidence by the Government without relating it in some way to 
the money stolen was improper and permitted the jury to infer guilt 
of the defendant by its admission. 
TIT. THE DEFENDANT'S RIGHT TO A FAIR TRIAL AND DUE PROCESS OF LAW 
WAS ABRIDGSD BY THE PRESENCE OF JonY ABNEY IN THE COURT AND 
THE ADMISSION INTO EVIDENCE OF ABNEY's GUN AND A ROLL OF TAFE 
TDENTIFIED AS HAVING BEEN TAKEN FROM ABNEY. 


(The Court is requested to read the following pages of 
the transcript: 28, 38, 57, 92, Volume T) 


Abney had previously plead guilty to the robbery. Abney was 


not e co-defendant in the trial. The gun found on him had nothing 


to do with the guilt or innocence of the defendant Gibson. Yet, the 


prosecutor referred to Abney as the -defendant when introducing the 


roll of tape into evidence. (Tr. Vol. I., 92). Appellant contends that 
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the only purpose in introducing Abney's gun into evidence, his roll 
of tape, and referring to him as defendant Abney was to cloud the 
issues and cast the defendant in an unfavorable light in the mia 


of the jury. | 


IV. THE COURT ERRED IN ASKING LEADING QUESTIONS OF A GOVERNMENT 
WITNESS. 


(The Court is requested to read Vol. I, pages 22, 26, 63, 73 
84, 86, 89, 92. Vol. II, pages 22 and 26) 


There is a serious conflict of testimony in the case relating 
to what was found on the plaintiff and where on the plaintiff it was 
found. A previous trial of the defendant on the same charges resulted 
in a hung jury. Officer Seabright testified at the trial that $127.00 
had been received from the right sock of the defendant. (Tr. 73). At 
a previous hearing in Court, this same witness had testified under 
oath that the money had been recovered from the defendant's rignt pant's 
pocket. (Tr. 7+). | 

Detective Richardson, a Government witness, and a member of 
the robbery squed in charge of the investigation of this case, testified 
that he was present during the search, but did not see anything re- 
covered from the defendant except the ring and could not recall anything 
else having been recovered from the defendant. (fr. Vol. II, 21, 22, 23) 

The Court interjected itself into the interrogation of Detective 
Richerdson asking the following leading questions on redirect we 


amination: (Tr. Vol. II, 26) 


The Court: Had the search started before you came into the 


room? 


The Witness: Yes, Your Honor. 
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The Court: You were not investigating this case at the 


time were you? 


The Witness: Yes, Your Honor. I was investigating the case. 


The Court: But they had started the search before you got 
there? 
The Witness: That is correct. 
The Court: All right. 
Appellant submits that it was improper for the Court to lead 

the witness and to have the witness repeat his affirmative answer that 
the search of the defendant started before he got there. These leading 
questions and the answers elicited thereby tended to overemphesize the 
possibility that the' money was recovered from the defendant before 
Detective Richardson arrived, leading the jury to believe that the 
Trial Judge wanted them to arrive at this conclusion. This was highly 
improper because the Court kmew from Detective Richardson's testimony 
that the search hed been conducted by Officer Linter. (fr. Vol. IT, 22). 
Consequently, the best evidence as to whether or not the search hed 
started before the detective arrived would have been from Officer Linter 
who was present in Court and testified in the case. (Tr. Vol. I, 84-89) 
The credibility of Detective Richardson's testimony was a erucial factor 
in defendant's case. The defendant denied having possession of the ring. 
(Tr. 170-171). Abney testified that an officer had asked him if the 
ring belonged to him and he had replied, "No¥. Whereupon the officer 
said, "Well, it must be Johnny Ringo's ring". (referring to defendant) 
(Tr. Vol. II, 180). Any inconsistent testimony regarding the search, 


ineluding prior contradictory sworn testimony of Officer Seabright 


_-14- 
was crucial to defendant's case. It was therefore, injurious and 
improper for the Court to usurp the function of counsel in this case 
by leading the witness Detective Richardson. Appellant submits that 
any remark, question or inference suggested by the Court which might 
slant the evidence in favor of the Goverment against the defendant 


is grave and reversible error. (61 C.J. p- 102, note 65) 


CONCLUSION 
For the reasons set forth herein this Court should grant a 
judgment of acquittal or, in the alternative, remand the case for 


a new trial. e 


Respectfully Submitted, 


Befat I, 
Robert T. Smith 


1915 Eye Street, N. W.,. 
Washington, D.C. 20006 
Attorney for Defendant 

(Appointed by this Court) 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented : 


1. Whether the trial court erred in denying appel- 
lant’s motion for judgment of acquittal. 

2. Whether the trial court erred in failing to exclude, 
sua sponte, circumstantial evidence of appellant’s guilt. 

3. Whether the trial court excessively participated in 
the examination of witnesses. 


* This case has not previously been before this Court. 
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for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By an eleven-count indictment filed March 12, 1969, 
appellant was charged with two counts of armed rob- 
bery,? two counts of robbery,? five counts of assault with 
a dangerous weapon, carrying a dangerous Weapon,* and 


122 D.C, Code §§ $202, 2901. 
222 D.C. Code § 2901. 
322 D.C. Code § 502. 
422 D.C. Code § 3202. 
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assault on a police officer with a dangerous weapon.’ A 
trial was held before the Honorable Aubrey E. Robinson, 
Jr., sitting with a jury, on November 3-6, 1969. Upon 
advice that the jury was unable to reach a unanimous 
verdict, a mistrial was declared. A second trial was 
held before Judge Robinson and a jury on December 
8-10, 1969, in which appellant was found guilty on the 
two robbery counts and not guilty on the remaining 
counts. On February 10, 1970, appellant was sentenced 
to a term of imprisonment of from two to eight years 
on each count, the sentences to run consecutively to each 
other and consecutively to a sentence then being served 
in another case. This appeal followed. 

The Government introduced evidence that on January 
4, 1969, the Erich Wolter Jewelry Store at 1007 Con- 
necticut Avenue, Northwest, was held up at approxi- 
mately 11:00 a.m. by three armed men who escaped with 
approximately $230 to $260 in cash (Tr. 26, 63)° and 
a diamond ring valued in excess of $2,000 (Tr. 57). 

James Zazanis, the manager of the store, testified that 
a man entered the store at approximately 10:30 a.m. and 
inquired about diamond rings. Shortly thereafter he was 
joined by two other men, and it then became evident 
that all three had guns (Tr, 24). The robbers ordered 
Mr. Zazanis, together with the store owner and his wife, 
Mr. and Mrs. Wolter, and a customer, Miss Pell, to lie 
down in the back of the store. When Mr. Wolter at- 
tempted to activate the burglar alarm, he was struck on 
the head with a gun held by one of the holdup men (Tr. 
94-26). After locating the store’s petty cash, the trio 
ran from the store (Tr. 26). It was subsequently deter- 
mined by Mr. Zazanis that approximately $250 to $260 * 


322 D.C. Code § 505 (b)- 


¢“Tr.” refers to the record of trial proceedings on December 8 
and the morning of December 9, 1969, and “II, Tr.” refers to the 
proceedings on the afternoon of December 9, 1969. 


7 Rosemarie Perry, the bookkeeper, estimated the amount of 
cash taken as only $236 (Tr. 63). 
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and a diamond ring (Government’s Exhibit No. 8) had 
been taken. 

Mr. Zazanis identified Government’s Exhibit No. 3 
(GX #38)* as a brown leather jacket worn by one of 
the robbers (Tr. 28). He also identified Joey Abney ® 
as the first man in the robbery trio to enter the store 
on January 4, 1969 (Tr. 29). He did not, however, 
identify appellant either in court or at a pre-trial lineup 
(Tr. 30). 

Both Erich Wolter, owner of the store, and his wife, 
Brigitte, substantially corroborated the testimony of Mr. 
Zazanis relating to the events of the robbery, identified 
GX #3 as a leather coat worn by one of the robbers, 
and identified GX #8 as the diamond ring stolen from 
the store. Only Mrs. Wolter was able to identify Abney 
as the robber who had first entered the store, and neither 
of these witnesses made an identification of appellant. 
(Tr. 31-36, 54-57). Mr. Wolter, however, testified that 
the wearer of GX +3 was the man who struck him over 
the head with a gun (Tr. 56). 

Rosemarie Perry, the bookkeeper at the jewelry store, 
testified that she observed the robbers enter the store 
by viewing them through a one-way mirror from her 
desk in the office area. Her testimony corroborated the 
previous testimony of the other victims relating to the 
events of the robbery, and added that it was from with- 
in her immediate presence that the robbers located and 
took the store’s petty cash and that one of them was 
wearing a coat resembling GX #3 (Tr. 63). She also 
observed the men leave, noting that two men left first 
and that the third followed shortly thereafter (Tr. 62). 

Thomas A. Bowles, a captain of the Metropolitan Po- 
lice, testified to having responded to Wolter’s Jewelry 


8 Although Government’s Exhibit No. 3 actually consisted of 
several items of clothing, our references in this brief to that exhibit 
denote only the brown leather coat. 


®Mr. Abney had been indicted together with appellant, but he 
entered a plea of guilty to two counts of armed robbery on Novem- 
ber 3, 1969. 
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Store on January 4, 1969, where he observed two men 
running from that immediate location (Tr. 41). He pur- 
sued these men on foot but, upon hearing a warning, 
turned around to confront a third man running behind 
him with a revolver (Tr. 42). After apprehending this 
third man, Captain Bowles observed the first two men 
continue their flight to the corner of 17th and K Streets, 
' where one of them fell to his knees while the other went 
north on 17th Street. The man who had fallen aimed 
his pistol at Captain Bowles and his prisoner, and Cap- 
tain Bowles aimed his revolver back, but no shots were 
fired (Tr. 43-44, 58). Captain Bowles estimated his dis- 
tance from the fallen man as approximately forty feet 
(Tr. 50) and testified that this man was appellant and 
that the man he had apprehended was Joey Abney (Tr. 
44-45). Captain Bowles also identified GX #3 as the 
coat worn by appellant as he observed him at 17th and 
K Streets (Tr. 52) and estimated his observations of 
appellant and his associate as lasting for approximately 
forty-five seconds, including observations both before and 
after his apprehension of Abney (Tr. 53). A loaded .22 
caliber revolver and a roll of adhesive tape were recov- 
ered from Abney by Captain Bowles (Tr. 46-47). 
Officer Stanley L. Seabright testified that he responded 
to a “holdup call” at 1007 Connecticut Avenue, North- 
west, on January 4, 1969, and that upon approaching 
Wolter’s Jewelry store he observed three men running 
from that location. Officer Seabright pursued one of 
these men, later identified by Seabright as appellant (Tr. 
71), to an alley on the north side of L Street in the 
1700 block. On the way, at 17th and K Streets, Sea- 
bright observed appellant slip and fall (Tr. 66). As 
Seabright entered the alley, he saw appellant thrown 
something behind a parked car and then jump under an 
adjacent car. A fellow policeman, Officer Gentry, sub- 
sequently retrieved the discarded articles. Seabright 
identified these as GX #3, a brown leather coat which 
appellant had been wearing during the chase (Tr. 75), 
and a loaded revolver (Tr. 68-69). A subsequent search 
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of appellant’s person at Nc. 3 Precinct resulted in the 
recovery of $127 from his right sock (Tr. 78). 

Officer Charles J. Linter testified that he conducted 
the search of appellant’s person at the No. 3 Precinct on 
January 4, 1969, and removed, inter alia, a diamond 
ring (GX #8) from his right trouser pocket and some 
money from his right sock (Tr. 86). Linter testified 
that he had also searched Abney just prior to appellant’s 
arrival at the precinct. 

The defense presented evidence that appellant had been 
in the company of Jean Harris and Jean Bundy on Janu- 
ary 4, 1969, from approximately 9:15 a.m. until 10:30 
a.m. (Tr. 94-111), and that at approximately 11:00 a.m. 
he had a brief encounter with Jrouther Morris at a drug 
store at 17th and K Streets (Tr. 128-180). Clayborn 
Colbert testified that on or shortly before January 4 he 
had lent $115 to appellant te buy some clothes (Tr. 112- 
117). 

Appellant corroborated this testimony and then pro- 
ceeded to describe other events of that day. He explained 
that after dropping off Miss Harris and Miss Bundy in 
Georgetown, he returned to Rich’s shoe store on Con- 
necticut Avenue (Tr. 137) and then proceeded to the 
drug store at 17th and K Streets, where he spoke briefly 
with Miss Morris (Tr. 139). As he left the drug store 
he met Joey Abney and two of his friends, who were 
casually introduced to appellant (Tr. 140-141). Appel- 
lant left this group, proceeded to his ear, but then de- 
cided to return to speak with Abney and get his phone 
number (Tr. 142-143). He proceeded east on K Street 
toward Connecticut, but upon hearing sirens he began to 
run, in fright, ending up in an alley on L Street, pre- 
ceded by one of Abney’s friends, now known as Jimmy. 
Jimmy took off his coat and then disappeared up a fire 
escape (Tr. 143-145). Appellant also took off his coat 
in order to squeeze under a parked car (Tr. 167), from 
where he was apprehended. He was taken to No. 3 Pre- 
cinct and was there searched. Thereafter Abney was 
brought into the police station (Tr. 146). The police 
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(officers asked both Abney and appellant if a diamond 
ring, which the police had, belonged to either of them, 
and after they each denied having had the ring, the 
‘police decided that it had been in appellant’s possession 
(Tr. 147). Appellant denied having been in the Wolter 
Jewelry Store and denied that GX #8 was his coat. 

_ Joey Abney testified for the defense. He admitted rob- 
bing the Wolter Jewelry Store on January 4, 1969, and 

stated that appellant was not one of his two accomplices 
in that robbery (Tr. 178). He also corroborated appel- 

‘Jant’s account of how the police falsely claimed that the 

ring had been found on appellant (Tr. 180-181). 

Joey Abney’s father, Joe Ben Abney, was called by 

the Government as a rebuttal witness. He testified that 
his son had previously told him that appellant was a 
participant in the robbery and, in fact, had planned it, 
and that appellant had gotten his son to commit perjury 
_ with respect to his testimony of how the police had at- 
tempted falsely to show that appellant had been found 
with the ring (II Tr. 13-14). 
‘Detective Louis B. Richardson, also testifying in re- 
buttal, stated that he was present when Officer Litner 
recovered the ring from appellant’s right trouser pocket 
(II Tr. 23) but that he did not recall any other items 
having been recovered from appellant (II Tr. 24). On 
cross-examination it was determined that Richardson had 
entered the room where appellant was being searched 
after that search had commenced (II Tr. 26). 


ARGUMENT 
L The trial court did not err in denying appellant’s 
motion for judgment of acquittal. 
(Tr. 40) 


Appellant argues that his motion for judgment of ac- 
quittal should have been granted because the Govern- 
ment’s only identification evidence was either insuffi- 
cient or “highly implausible.” It is true, as appellant 
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points out, that none of the five persons present in the 
store during the robbery were able to identify appellant, 
but this was hardly the extent of the Government’s iden- 
tification evidence. To the contrary, each of these wit- 
nesses identified GX #38, a brown leather coat, as having 
been worn by one of the robbers other than Abney, as 
did Captain Bowles, and Officer Seabright identified this 
same coat as the coat which appellant had been wearing 
while Seabright pursued him into the alley off L Street 
and which Officer Gentry recovered from behind a parked 
car where appellant had thrown it.° When viewed in 
its entirety the Government’s evidence is, we submit, most 
convincing and sufficient under the applicable standards. 
Crawford v. United States, 126 U.S. App. D.C. 156, 375 
F.2d 332 (1967); Curley v. United States, 81 U.S. App. 
D.C. 389, 160 F.2d 229, cert. denied, 381 U.S. 887 
(1947); see United States v. Culbreth, D.C. Cir. No. 
23,435, decided September 14, 1970 (unpublished opin- 
ion). 

Appellant asks this Court to discount the testimony 
of Captain Bowles because, in his view, such testimony 
was “highly implausible.” Moreover, appellant implies 
that Bowles’ identification was somehow tainted by his 
subsequent custodial confrontation with appellant. This 
latter contention is totally without support from the rec- 
ord but, to the contrary, is simply an unjustified attack 
on this officer’s credibility. No effort was made at trial 
to discredit Bowles’ identification by exploring the source 
of this testimony, and, absent any indication in the rec- 
ord to support this claim, we submit that it is totally 
without merit and that the jury’s evaluation of his credi- 
bility should remain undisturbed. United States v. Skin- 
ner, —— U.S. App. D.C. ——, 425 F.2d 552 (1970). 

Appellant further urges that the inability of the lay 
witnesses to identify appellant is additional reason to 
discredit Bowles’ identification. Initially it must be ob- 


10 Appellee points out that in challenging the Government’s identi- 
fication evidence appellant makes absolutely no reference to Officer 
Seabright’s highly probative testimony. 
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served that evaluating the credibility of witnesses is 
peculiarly a function of the jury, and a reviewing court 
should make full allowance for the jury’s right to assess 
‘this credibility and draw justifiable inferences. United 
States v. Harris, D.C. Cir. No. 22,742, decided August 
12, 1970; Johnson v. United States, —— U.S. App. D.C. 
‘_, 426 F.2d 651 (1970) (en banc). Furthermore, 
appellant’s conclusion is not sound, for it does not follow 
that, simply because the lay witnesses were unable to 
identify appellant, Captain Bowles and Officer Seabright 
could not. Especially is this so when it is noted that the 
lay witnesses were victims of an armed robbery and 
assault in the course of which they were directed to lie 
‘on the floor. On the other hand, Captain Bowles, being 
' a police officer with nineteen years’ experience (Tr. 40), 
observed appellant for approximately forty-five seconds 
and during part of this time was aiming his revolver at 
appellant from a distance of only forty feet. 

Bearing in mind that this identification evidence was 
unrebutted, and supported and partially corroborated by 
other Government evidence, appellee submits that such 
evidence was more than ample to support submission of 
this case to the jury. 


Il. The trial court did not err in failing to exclude, sua 
sponte, circumstantial evidence of appellant’s guilt. 


(Tr. 26, 90-92) 
A. The money. 


Appellant argues that since the Government was in- 
capable of proving that the money recovered from ap- 
pellant’s sock was the same money stolen from Wolter’s 
Jewelry store, such evidence was inadmissible. In so ar- 
guing, appellant fails to acknowledge the well-recognized 
admissibility of circumstantial evidence. Bearing in mind 
that appellant’s attack is upon the admissibility as op- 
posed to the weight of such evidence, this Court should 
reject his argument. Even though there was no evidence 
directly establishing that the recovered money was in 
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fact the stolen money, evidence that $127 was recovered 
from appellant’s right sock after he was seen fleeing from 
a just-robbed jewelry store and pursued to an alley where 
he attempted to hide, and that he was wearing a jacket 
identified as having been worn by one of the robbers, is 
clearly material and probative on the issue of his guilt 
or innocence of that robbery. The mere fact that this 
evidence is circumstantial rather than direct in no way 
vitiates its admissibility. United States v. Harris, supra; 
Hunt v. United States, 115 U.S. App. D.C. 1, 316 F.2d 
652 (1963) .4 


B. The identification of Abney and the introduction 
into evidence of a loaded gun and roll of tape re- 
covered from him. 


Appellant suggests that the mere fact that Abney, who 
had been charged as a co-defendant in this case,” plead- 
ed guilty prior to trial renders inadmissible any evidence 
of Abney’s participation in the robbery. The absence of 
any authority for this assertion is explained by its basic 
unsoundness. Abney’s plea is of no consequence to the 
real issue of the admissibility of this evidence. Where, 


11 Appellant also asserts that the prosecutor violated the spirit, if 
not the letter, of Berger v. United States, 295 U.S. 78 (1935), 
by failing to introduce evidence of the exact denominations of the 
bills stolen from the jewelry store. Rather than belabor this totally 
unjustified suggestion of misconduct, we merely point out that there 
was no evidence nor suggestion that anyone knew the denomina- 
tions; rather, the converse is clearly suggested by the disagreement 
among the Government witnesses even as to the amount of cash 
stolen (see footnote 7, supra). The defense was certainly free to 
inquire on this subject but did not. Moreover, it seems reasonable 
to conclude from the designation of the stolen money as “petty 
cash” (Tr. 26) that the denominations of the stolen bills were most 
likely small. Such conclusion would also be consistent with the de- 
fense evidence offered as an explanation of appellant’s possession of 
$127, that appellant had received a loan from Clayborn Colbert 
which consisted of $5 and $10 bills. Be that as it may, the absence 
of any indication in the record that evidence of the denominations 
was withheld by the Government renders this argument no better 
than a baseless accusation. 


12 Rule 8 (b), Fep. R. Crim. P. 
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ias here, the Government’s theory of the case was that 
appellant was one of three men who jointly committed 
a robbery, evidence tending to show the guilt of one of 
the robbers, when coupled with evidence establishing ap- 
pellant’s joint involvement with that individual, is clear- 
ly relevant to establish appellant’s guilt as an aider and 
abettor. Sutton v. United States, D.C. Cir. No. 22,210, 
‘decided August 19, 1970. Although the testimony of 
Rosemarie Perry did tend to establish that it was appel- 
‘lant, as the wearer of GX #3, who actually took the 
money, and although the testimony of Mr. Wolter tended 
‘to establish that it was appellant who had struck him 
with a gun, in order for the Government to prove each 
and every element of the eleven counts of the indictment 
it was necessary to proceed on the theory of aiding and 
abetting. Such being the case, the identification of Abney 
as one of the three robbers and the introduction of evi- 
dence that he was carrying a loaded pistol and a roll 
of tape™* were directly probative as to the fact of the 


‘ armed robberies and assaults with a dangerous weapon; 
and when this evidence was viewed together with the 
evidence of appellant’s flight from the store, his wearing 
of GX +3, and the identification of one of the robbers 

' as the wearer of GX #3, the evidence of Abney’s par- 
ticipation was certainly relevant to appellant’s guilt or 
innocence as an aider and abettor. 


Ill. The trial court did not excessively participate in the 
examination of witnesses. 


(Tr. Il, 25-26) 


Appellant contends that the trial court “ysurp[ed] the 
function of [Government] counsel in this case by leading 
the witness .. .” (Br. 13). In fact, however, all that 
i the court did was to clarify a portion of the witness’ 
testimony. Only four questions prior to the court’s par- 


13 Appellee points out that there was no objection to the intro- 
duction of this evidence at trial (Tr. 90, 92). 
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ticipation quoted in appellant’s brief, Detective Richard- 
son had been asked: 


Q: How long did you observe the search? 
A: I came in when the search was taking place. 
(Tr. II, 25-26.) 


Appellant contends that the court led the witness to say 
that the search had started before he had entered the 
room. Clearly, however, Detective Richardson had al- 
ready stated this fact, and the court was merely clarify- 
ing it. United States v. Green, D.C. Cir. No. 23,156, 
decided June 17, 1970; United States v. Barbour, 137 
U.S. App. D.C. 116, 420 F.2d 1319 (1969); Griffin v. 
United States, 88 U.S. App. D.C. 20, 21, 164 F.2d 903, 
904, cert. denied, 333 U.S. 857 (1948). Moreover, there 
was no objection made at trial, and thus appellant should 
not be heard to complain here. See United States v. 
Green, supra. 


CONCLUSION 


WHEREFORE, appeliee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
Puiuip L. CoHAN, 
Assistant United States Attorneys. 
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